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OAC isn’t as easy as ABC

In my college days I was always taught that for a contract to be valid and enforceable it needed to have three constituent parts, an Offer, an Acceptance and Consideration.  In respect of contracts for property purchase this was qualified further in the 1920’s with a Law of Property Act which stated for a contract for the purchase of property to be valid and enforceable, in addition to the three constituent parts referred to, it was also necessary to include the full names and addresses of the parties together with a description and the address of the property to be purchased. If a contract was broken the remedies were, Specific Performance – where the parties were made to meet the obligation of the contract or damages would be awarded to compensate the other party for his loss.

Simple and relatively straightforward, but sadly it does not work the same on this island where as a foreigner you purchase a property and it appears here that the seller can enforce the contract to meet his requirements, but there is little redress for the purchaser where conditions of the contract have not been met.  Why is this, when contract law in this country is loosely based on English Contract Law?  Simple, the laws of this island have not caught up with the 21st Century and the influx of foreign nationals buying property here.  The time lapse waiting for your Permission to Purchase leaves you vulnerable, whereas the local population have a redress in law because they do not have to go through this procedure.  The contract can be lodged with the Land Registry office within 21 days of signature.  The Deeds must then be handed over within two months, if not, action through the courts is possible for Specific Performance for the Title Deeds to be handed over.

This protection is not available, as it could be argued that the purchase contract we enter into as foreigners is outside the law when we have not obtained Permission to Purchase from the Interior Ministry.  As a result we cannot press for any of the remedies available as a Breach of Contract.  If you want the protection of the court as a foreigner on the contract for purchase of land here, then it is imperative that you follow the archaic rules of obtaining your Permission to Purchase, then like a local you are in a position to have the purchase contract registered with the Land Registry office and it will then be a valid document for presentation to the court for any remedies to which you are entitled under the terms of the contract.

Not a fair way you say - certainly it is not.  I suppose what it really means is the contract which we sign and have faith in is not really worth the paper it is written on.  Not a problem if the parties are reputable and trustworthy, but as we see so frequently, this often is not the case.

The problems arise not only over poorly finished and unfinished properties, with the builders ‘disappearing into the sea mist around our coast’ but also in the enforcement of handing over the Title Deeds.  Under the present regime, your builder is not under an obligation to hand over the Title Deeds to the property you have paid for and he could, if he so wished, re-sell the land or mortgage it over your head, as has been seen here.  Your only security is the key to your front door, worth about 1 YTL!  Not too satisfactory!  

Yes you can obtain some protection of the court but this can involve you in substantial additional expense and require you to put your faith and trust in another Turkish Cypriot who then becomes an informal ‘Trustee’ of your estate.  

Trust is the key word here – we have to put an enormous amount of trust into third parties when we hand over substantial amounts of money with little simple redress if things go wrong.  This situation could easily be put right by the Government with very little input on their part, and for them I see even another revenue stream opening up.  In the U.K. the validation of documents that can be presented to the court need to be stamped.  Why can’t our simple purchase contracts be made enforceable by being stamped? Or better still, a Pro Forma Sales Contract could be produced and printed by an authorised Government printer, similar to the way Faturas are created for use by businesses here, this would mean a standardised form of sales contract would always be issued, a bit like the ‘Oyez’ sales contract meeting the requirements of the law in the U.K.  This would not get over the problem of the land being remortgaged but it would be a simple step in the right direction and at least as foreigners we would have a form of redress in Specific Performance.

I have written my views on this because in the last few weeks I have been approached by two parties where their contracts appear to be going hopelessly wrong.  One couple buying a property in Girne, where the majority of purchase monies have been paid over but no works of construction have been done for about eighteen months.  What advice can I give as their Advocate has given them none?  To go and find an independent lawyer for guidance because as far as I can see they have no simple form of redress.  The second case is where the builder has been pushing along progress on a single property on a site that is otherwise like a devastated suburb of Southern Beirut.  Before I became involved, the penultimate stage payment had been ‘forced’ from my client by the developer, basically implying ‘pay up or you will lose your investment so far’, so my client paid over on the basis that the property had been satisfactorily completed to a stage where it had been roofed in.  By implication this usually means that the interior and exterior walls have been rendered and much of the carcassing for the services installed. The developers kindly sent my client a distance photograph showing the exterior of the property and yes the property had been rendered up and looked to have a roof on, although the shot was taken at such an angle that the roof could not really be seen. When I was instructed to inspect the property on his behalf I find none of the carcassing works have been done, the interior of the property has not been rendered and the roof tiles can best be described as having been thrown on to make it look as though the roof has been completed.  My concerns were further compounded to find no one working on site.

So what is the moral of my story this week?  When buying a property here, much is put down to trust as contracts appear to be largely unenforceable. Yes, protect yourself, as I have said in previous articles, by having a tight contract so that a trustworthy builder knows exactly what is expected of him. But you won’t know if your builder is trustworthy so please don’t be foolish get someone you can trust, whether a friend or professional, to keep you honestly informed of the progress and quality of your dream home.  When things go wrong you need as much notice as possible so that you can protect your interest as best you can.
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This is the roof the builder said was finished!








